COURT NO. 1

ARMED FORCES TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
OA 385/2024
Sgt Anoop Kumar PS Applicant
Versus _
Union of India & Ors. Respondents
For Applicant :  Mr. Manoj Kr Gupta, Advocate
For Respondents . Mr. Satya Ranjan Swain, Advocate
CORAM :

HON’BLE MR. JUSTICE RAJENDRA MENON, CHAIRPERSON
HON’BLE LT GEN C.P MOHANTY, MEMBER (A)

ORDER

Invoking the jurisdiction of this Tribunal under
Section 14 of the Armed Forces Tribunal Act, 2007, the
applicant has filed this OA seeking premature discharge
(hereinafter ‘PMR’) from the Indian Air Force. Aggrieved by
the rejection of his application for grant of PMR, the applicant
has approached this Tribunal. Therefore, it is necessary to
indicate certain facts of the case before considering the issue
in question.
2.  The applicant was enrolled in the Indian Air Force
on 28.03.2006 for an initial engagement of 20 years,
presently posted at 361 Transportable Radar Unit,
Kumbhigram for trade duties of Administrative Assistant

(General Duty) and applied for PMR on 14.01.2022 seeking
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discharge on compassionate grounds, which was not

approved by the Competent Authority being ‘devoid of merit’
and subsequently informed the applicant vide signal no.
RO/RRD/56 dated 27.05.2022. Aggrieved, the applicant
preferred this OA against the rejection of the aforesaid
application.

3. Learned counsel for the applicant submits that the wife
of the applicant due to compelling circumstances accepted the

job offer from Oxford University Hospital, UK, and now, his

only daughter is left to reside with his in-laws, whereas his

father has passed away and that the mother is suffering from
several medical issues wherein the applicant is solely
responsible to not only take care of his daughter but also his
ailing widowed mother and old-aged in-laws.

4.  Referring to disciplinary action initiated against him,
Learned Counsel for applicant states that the applicant has
been awarded 7 punishment entries, mostly, for being ‘Absent
without leave’ due to ¢ompelli11g circumstances and that no
purpose would be served to the Respondents by keeping him
in service.

5.  Stressing on the humanitarian consideration, learned

counsel for the applicant raises the point that it is the last
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chance for the applicant to end his marital discord and his
presence is required at home for treatment of his mother who
is suffering from old age ailments and looking after his
daughter, and if the applicant is not released/discharged from
service at this juncture then it will be too late.

6.  Per Contra, learned counsel for the respondents submits
that the discharge from service on compassionate grounds in-
respect of ajrmen are considered on case to case basis by the
competent authority keeping in mind the gravity of the
problems being faced by the applicant as well as service
exigencies.

7. In this case the stand of the respondents is that the
Paragraph 8 of AFO 16/2008 stipulates that the discharge
from service cannot be claimed as a matter of right, and it
depends on the competent authority to accept or reject such
application.

8.  Learned counsel for Respondents further submits that as
per the records, the applicant was granted leave on numerous
occasions, and he has even ‘Absent without leave’ several
times, for which he was awarded four Red Ink Entries for his
indiscipline. In addition, he has been also awarded three

Black Ink Entries for various acts of indiscipline including one
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Black Ink Entry for failing to obtain prior permission from Air
HQ (Directorate of Intelligence) before employment of his
spouse at Oxford University Hospital, UK‘ as Staff Nurse
contrary to Para 7.3(D), Chapter VII of I[AP-3904.

9. Stressing on the organisational loss, learned counsel for
Respondents submit that the indiscriminate acceptance of
PMR applications of service personnel would be a loss to the
organisation due to outflow of trained manpower leading to
deficiency of such trained service personnel.

10.  We have heard the learned counsels for both the
parties in length and perused the material available on
record. We find it essential to record that while enrolling a
person to the service in the Forces, certain terms and
conditions are laid down in the offer of appointment and the
individual joins the service in the Forces after accepting the
said terms and conditions. An individual who joins thé Forces
is governed by the terms and conditions of appointment and it
is a well-settled principle of law that grant of premature
retirement is not a right but it is done on the basis of various
circumstances prevailing in the environment. The

requirements of service are of paramount importance and
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grant of premature retirement is normally taking into account

various administrative and executive reasons.

11.

In Union of India Through its secretary Vs. Wg Cdr

Subrata Das, Hon’ble Supreme Court [(2020) 12 SCC 784]

opined as under:

12.

“32. Entry into and departure from the service of the Air Force is
in terms of the above provisions and is not a matter which Iies at
the sweet will of a member of the Air Force. The provisions
contained in the Act for commissioning, tenure and cessation of
service reflect the need to maintain the discipline and efficiency
of the Air Force. The organisational efficiency of the Armed
Forces of the Union is of paramount importance.”

In Union of India Vs. R.P Yadav (2000 AIR SCW 2370),

while considering the right of an employee to seek premature

retirement, the Hon'ble Supreme Court has made the

following observations:

“An incidental question that arises is whether the claim made by
the respondents to be released from the force as of right is in
keeping with the requirements of strict discipline of the Naval
Service. In our considered view the answer fo the question has to
be in the negative. To vest a right in a member of the Naval
Force to walk out from the service at any point of time according
to his sweet will is a concept abhorrent tfo the high standard of
discipline expected of members of defence services. The
consequence in accepting such contention raised on behalf of
the respondents will lead to disastrous results touching upon the
security of the nation. It has to be borne in mind that members
of the defence services including the Navy have the proud
privilege of being entrusted with the task of security of the
Nation. It is a privilege which comes the way of only selected
persons who have succeeded in entering the service and have
maintained high standards of efficiency. It is also clear from the
provisions in Regulations like Regulation 217 and 218 that

OA 385/2024 Page 5 of 8
Sgt Anoop Kumar PS



persons who in the opinion of the prescribed authority, are not
found permanently fit for any form of naval service may be
terminated and discharged from the service. The position is clear
that a sailor is entitled to seek discharge from service at the end
of the period for which he has been engaged and even this right
is subject to the exceptions provided in the Regulations. Such
provisions, in our considered view, rule out the concept of any
right in a sailor fo claim as of right, release during subsistence of
period of engagement or re-engagement as the case may be.
Such a measure is required in the larger interest of the country.
A sailor during the 15 or 20 years of initial engagement which
includes the period of training attains a high degree of expertise
and skill for which substantial amounts are spent from the
exchequer.”
13. Even in the case of premature retirement, the same
principle is applicable. The applicant has sought premature
retirement only because of his family circumstances. The
respondents have considered the same and held it to be devoid
of merit. As grant of premature retirement is not a right but is
a factor to be considered based on administrative
requirements and organisational necessity, when in such
cases, the scope of judicial review is limited, interference by
Court can be made only in exceptional circumstances. It is
pertinent to mention if the circumstances pointed out by the
applicant for seeking premature retirement are balanced in
the backdrop of the administrative requirements indicated,
particularly with reference to shortage of manpower on the

technical side, the Court cannot exercise judicial review in

such matters.
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14. We may point out that it is also not essential that

acceptance of PMR, as in the case in hand, may necessarily
put an end to the applicant’s family woes. However,
recognition of such an opportunity to take a compassionate
view by acceptance of the PMR and provision of an
opportunity to do so, is an effort to implement and afford
protection to the right to family of every person, the mandate
of the provisions of the Constitution, the International
Covenants and the spirit of the statutes set out above.

15. Therefore, taking note of the fact that the applicant’s
engagement period is left for less than 2 years, coupled with
the fact that entire responsibility of the family is on the
shoulder of the applicant, and the safne being recognized as
reasonable grounds under Para 2 (b) and (c) of AO 16/2008,
a compassionate view is required to be taken on the issue,
purely on humanitarian grounds.

16. Therefore, in light of the above factors, we set aside the
impugned order and we direct the respondents to re-consider
the application of the petitioner seeking premature discharge
from service. The respondents are directed to give effect to
such reconsideration within a period of one month from the

receipt of this order.
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17. Consequently, this OA is disposed off subject to the

conditions specified above.

18. Pending application/s if any, also stand disposed of.

19. No order as to costs. v\,\

Pronounced in the open Court on % day of August, 2024.
A

-

(USTICE RAENDRA MENON)
CHAIRPERSON

~~\

(LT GEN C.P. HANTY)
ER (A)
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